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1 include “everything” into the entire record. We are presenting only the important materials. But 

there are still quite a few. 2 

3 Q: WHAT EXHIBITS IN THE UTEX EXHIBIT BOOK WILL YOU BE USING IN 

SECTIONS 1 AND 2 OF YOUR TESTIRIONY? 4 

5 A: I will be presenting Exhibits 3, 8: 9, 12, 17, 29, 42, 46, 64, 65, 66, 67, 68, 69, 70, 71, 72, 

73, 74.75, 76, 77, 78, 79, 80, 81, S2, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92,93, 93, 95,96,97, 98, 

99, 100, 101, 102, 103, 104, 105, 106, 107, 108, 109, 110, 1 1 1 ,  112, 113, 114, 115, 116, 117, 
. I ,  

6 

7 

118, 119, 120, 121, 122, 123, 121. 125, 126, 127, 128, 129: 130; 131, 132, 133, 134, 135, 136, 8 

137, 138, 139, 140, 141, 142, 143, 144, 145, 146, 146, 148, 149, 150, 151, 152, 153, 154, 155, 9 

156, 157, 158, 159, 160, 161, 162, 163, 164, 165, 166, 167, 168, 169, 170, 171, 172, 173, 174, 10 

175. 176. 177. 178, 179, 150: 181, 152, 153. 184, 185, 186, 387, 188, 1S9, 190, 191, 192, 193, 1 1  

12 194, 195, 196, 197, 198, 199, 200, 201, 202, 203, 204, 205, 206, 207, 208, 209, 210, 21 1, 212, 

213, 214. 215, 216, 217, 218. 219, 220. 221, 222, 223, 224, 225, 226, 227, 228: 229, 230, 23 1, 13 

232, 232, 234, 235, 236, 237. 235, 239. 240. 241. 242, 243. 244. 245. 246, 247, 248, 249, 250, 14 

1 5  251. 353. 253, 254. 255 .  256. 357.  2 5 8 .  259, 260. 261, 262, 263. 764. 265. 266: 267, 268, 269, 

16 

,Add i t  1 o 11 a1 1 y . t 11 e p 1 c t 01-i a 1 t i  111 el I ne bel o \v tw t 11 ese sect i o 11s o 1’ 111 y test i 171 o 11 y 171 ark c erlai n events 
.is cithti- Publicly Available (P.4) 01- as pi-oduced i n  Discovery (D).  These are: 

1 7  
I S  
19 

Date Historical Event  Marked with a PA or a D 
11/15/2002 MOU with AT&T which adopted “non- impor tant ”  

sections o f  t he  ICA f r o m  others - 1.e EPGN - so a s  to  
focus o n  our core issues 

3/4/2003 DPL filed with SWGT amended response 
4/25/2003 PUC Order to  S ta r t  Over since the part ies cant make  

a side by side DPL (due  to 6ell refusing to deal) 
6/20/2003 Start  Over schedule in 26381 
2/12/2004 
3/24/2004 AT&T Dhone T O  Dhone I P  Service Ruling at FCC 

Wor ld  Dial-Up Order at  FCC 

(CLEC’s Exempt from Access under  foot note 92) 
Diane Parker e-mail to iawyers in 29943 6:2’1/200A 

000 i h 
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7 /  16/2004 

1 1/ 12/20 04 
11/20/2004 

3/ 24/2 00 5 

4/27/2006 

7/24/2006 
8/9/2006 
9/1/2006 

1 0/6/ 2 0 06 

11/6/2006 

5/ 16/ 2007 

6/ 18/2007 

11/15/2002 

6/1/2004 

8 /  1 /2 C04 

1 illj2004 

Our Init ial  Complaint in 29944 in July of 2004 and 
asked for expedited relief (our VOIP issues were 
removed because we had no live traffic) - thus not 
heard - not "ripe" - we were told we could deal with 
these issues in  the concurrent Arbitration. 
Vonage Order at FCC 
SBC Files i ts Tip Top Tariff with FCC (UTEX requests 
explanation with respect to  violating our ICA) Told 
that Tip Top is voluntary 
Abitration Award in 29944 which says AT&T has to  do 
ISDN and can't prohibit our traffic via 911 issues. 
Spring of 05 - Business decision to  expand into 
mult iple Cities in Texas. 
Arbitrators Dismiss 26381 stating, " In  this docket, 
VOIP issues constitute the essence of the disputes to  
be resolved." And then dismiss the case coilsistent 
with how the Commission treated VOIP in  28821. We 
appeal. 
In i t ia l  Missoula plan Filed 
UTEX Appeals PUC Decision to  Abate to  Fed Court. 
PUC Reactivates 32041 (procedurally then pled as 
active in Fed Court as part of PUC Defense on 
abatement) 
AT&T creates 33323 based upon i ts  Billings and this 
case is combined with 32041 
AT&T/Friends of Missoula file their "Interim Final 
Solution." Which is exactly how AT&T appears to  
treat the historical and current UTEX Traffic. 
Google and others file in Support of the "UTEX" at the 
FCC 
UTEX Presents the Universal Tele-traffic Concept to  
the FCC. It was well received and encouraged as 
superior to  the Missoula In ter im Final Solution; 
Bell Refuses to  address any new issue presented by 
UTEX - in essence they refuse to negotiate 
Actual Informal Dispute Fleeting where SBC engineers 
were ordered not to communicate to  us related to our 
issues because we have threatened a complaint over 
the issues we are meeting about. 
UTEX goes live with first Interconnection via 55-7 
after repeated rejections on ISDN PRI (6usiness 
decision was that regulatory decisions on Signaling, 
Routing and Ratino of new technology traffic are 
imminent) ; 
( Informal 6ill Dispute and resolution on VOIP in our 
favor) (Business decision made to  Expand to  
add it i ona I Ma r ke t s )  

, a ,  
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11/1/2004 AT&T refuses to  acknowledge any rights UTEX has to  
send a Bill to  AT&T pursuant to  the ICA and breaches 
(including breaching 29944 orders on ISDN 
Interconnection). UTEX files suit on  sworn account in  
state court. 

11/30/2004 3rd round ,of Negotiations with SBC on new ICA 
where UTEX described in detail i ts Business Plans to  
“compete” with the new TIP TOP offerings. Business 
decision made to  simplify ICA to  include only those 
attachments which we need for operation and to  
more narrowly focus on new technology traffic. We 
describe our network, how everything is treated local, 
how only ESPs are allowed, how UTEX is focusing on 
new technology providers, and how we exclude 
Legacy IXCs. We presented our current call flows 
and treatments of new technology traffic and 
signaling from our customers via SIP through to  SS-7 
for passing traffic wi th  SBC. Bell asked lots of 
questions, especially about our technology, but  did 
not agree to  a single concept or proposal. We were 
able to  divine that SBC intended to  treat ALL new 
technology traffic as traditionally I X C  Access through 
its proposed ICA terms including their Tip Top. SBC 
stated that we should be l imited t o  providing service 
to only end user customers - no wholesale should be 
allowed. 

2/18/2005 58 procedural filings including painstaking creation 
and explanation of Decision Point List items showing 
that the  underlying issues involve how two carriers 
signal, route and rate traffic t o  and f rom new 
technology providers and detail out what competitive 
restrictions, if any, on either a wholesale or retail 
level should exist. They also detail out that the same 
underlying issues are were present in our complaint 
case 32041. There was never a factual Hearing. 

IGIPOP Tariff Amended to  specifically incorporate our 
CPN Policies a n d  to implement Signaling Layer 
Translation Service; 

1 2 j l 5 / 2 0 0 5  

1 

- Bziow is ;1 pictoi-in1 timcline ~ ~ i i i i i i i ~ ~ ~ i z i i i g  some ofrelsx a i i t  testimony. tilings and healing 

I 
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literally stretch from ceiling to floor and back along the wall. Thus, in order to save trees and 

some time for the Arbitrators I have referenced the portions of the record that I felt to be directly 

relevant to the issues in this Complaint. Even so, the attachments are large - for example, the en 

banc Commission hearings on March 9th and March 25th of 1999 comprise over 1,000 pages. I 

apologize in advance for the volume of information I included in this portion of my testimony. 

Since the same issues were exhaustively arbitrated before, however, 1 8 1 ,  and since UTEX's primary 

legal argument is that i t  is not here to reconsider but only to implement the intended meaning of 

the contract, the record arid the resulting decisions fiom the PUC when UTEX/WCC did this 

before are relevant, complete and clear. I t  is necessary to at least give this arbitration panel and 

the Commissioners a taste of that record to show that the issues were and still are the same. 

As a note, in an effort to further save trees and to minimize the amount of paper to 

produce and reproduce in this case, all of the UTEX witnesses will create and use pictorial 

timelines when they refer to docunients and exhibits. 1 have also asked my attonieys to make 

such documents available 011 digital media as well as to produce an "Exhibit Book" that all of 

our testimony will refer back to. Below is the Pictorial Timeline for- these Sections One of my 

?'estirnon!/. The numbel-s refer to exhibit i n  our exhibit book. I f '  i t  has a D it was an item 

produced by LITEM in Discovei-!.. I t '  i t  has ;I PA i t  is ;I publicly available document or 

!' 

I 
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Q: WHAT WAS THE IMPLEMENTATION POLICY THE COMMISSION 

ESTABLISHED IN THE WCC CASE? 

A: The same question was asked more than three years ago in Docket 29944. Here was my 

answer then: “The PUC’s policy in the WCC cases was that SBC should first provision network 

elements and interconnection requested by a competing CLEC, and then dispute any specific 

term. condition or price. The reason was that allowing SBC to block anything until every nit is 

picked obviously means that there will never be competition, since there will always be details 

and disputes. SRC cannot refuse to implement any part of the, agreement until all issues are 

resolved. because all the issues will never be resolved. SBC is in the I-egulatory issue-generating 

business.” 

Since the ruling in that case. which at the timc I viewed as a victory for UTEX, AT&T 

lias absolutely refused to implement any unique tenn in  the UTEX agreement. This is the heart 

of the problem. The UTEX agreement is different. The unique terms are the heart of our business 

plans. 

AT&T has shown that i t  is a great 3 i i t  picker“ e\’en if it can‘t identify the nit. Because 

the PUC has refused to make any interim i-ulin: 012 an>! iiiipleiilentatioil 01- billing issues, nearly 3 

\rears liave gone by since the I - L I ~ I I I ~  i n  Docket 79941. The I-esult is LITEX hns been forced to 

operate with inonkey \vi-enches i n  oui-  spc~kes. We lia\<e been deprived of our i i ,  (flits under the 

contract. This has lianned UTEX. This has  Iiamied competition. ‘This has 1131-med the consumers. 

This has hamieci society. 

Q: 

,ACTl’liY\‘G NO\\’? 

’4 I t h i i i h  ilir C’itn~misIo;i shoultl ii:~\,c‘ ac~et i  long ago. 11 ci)niaunds me why this 

Com~nission :!bated tiicsc same ISSUCS 111 :hc context C>UI’  i-epI;>cei11a21 1C4. LiTEX ]>;-IS asked for 

\\’Hb’ HASN’T THE COk1MlSSlON ACTED 14IS’I’OIUCALLY AND WHY IS IT 
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I 

emergency relief three times. After Docket 29944, which dealt with many of the same issues in 

this case, I suspect the Commission and UTEX both focused its efforts in the now abated 

arbitration case of Docket 2635 1 .  If the commission had arbitrated our case, we would not have 

this complaint. 

I 

For a period of a year or so (fiom early 2005 until April 2006) the Commission, like 

UTEX, was waiting for a new arbitration so a new contra,ct could resolve the issues 

prospectively, and UTEX would then deal with the historical breaches after prospective relief 

was granted. In November of' 2005. for- example, UTEX presented a specific language DPL in 

Docket 26383 that if arbitrated would have clearly and cleanly dealt with each and every issue in 

this complaint case on a prospective basis. UTEX clearly wears on our sleeves that we are 

unique aiid operate our business differently than all other LECs. For example, i n  the DPL in 

Docket 26381 most of the issues related to whether we would just re-litigate the hndamental 

pi-inciples arbitrated in Waller Creek or we would build on thein after modernizing the rest of the 

terms. The ovel arching public policy issues that penneated through our contract proposals and 

oui DPL with ATBrT in  Docket 26?S1 also permeates all of UTEX-s currcnt operational issues 
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outside of the current UTEX/AT&T relationship in Texas. And, if they can avoid a decision in 

even this complaint case, so much the better. 

Q: WHAT PROBLEMS ARE RELATED TO THE PUC ACTING IN THE 

CONTEXT OF A DISPUTE RATHER THAN AN ARBITRATION? 

While basically the same policy issues are presented in this case and Docket 26381, 

because this is a complaint case the Commission does not have the power to craft new terms. 

Clearly, from the Commission perspective where language is simply not in  the existing contract 

and a iiew policy needs to be created to resolve a dispute:" i t  would be helpful for this 

Commission to be able to craft iiew language. I am very concerned that because no new language 

can be  added, we will get another "empty ruling" like we got in Docket 29944 where no matter 

what is arbitrated and what the I-uling is, no real change i n  ATSrT's business practices will occur. 

Luckily, this coiiiplaint case does not really have many new issues.I2 It is mostly AT&T' 

attempt to secure a reheanng and reconsideration of issues decided long ago. There are 

ex1iaustive records 011 the WCC fiber infoiinatioii and fiber ordering process. I was a party to this 

every step of the way. I w a s  there. 1 was a ~ i t i i e s s .  I saw \\,hat happened. and what resulted. 
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was an express policy disagreeinent as to whether ISDN PRI Interconnection should be allowed 

(AT&T said no while WCC and PUC said yes). There was very clear testimony and very clear 

agreement from both sides as, to what "ISDN PRI Interconnection" is and how "ISDN PRI 

Interconnection" would work. Everybody at the time - WCC, AT&T and the PUC - clearly 

knew and understood that ISDN PRI had become a proper and lawful method of Interconnection. 

The PUC approved ISDN as.an interconnection concept, with the,proviso that AT&T must be 

compensated for the functions ATgLT provided and AT&T would not be allowed to "double dip" 

into access charges since WCC would pay for the functions used in ISDN Interconnection. 

WCC specifically arbitrated the right to treat all ESP traffic as not "exchange access" but 

instead as "telephone exchange" service. This arbitration was extremely high profile. The 

Commissioners sat en banc and created a detailed record with detailed discussion about WCC's 

rights to engage in wholesale business and not just mimic how AT&T runs their business. WCC 

specifically alleged that AT&T' (SBC at the time) true motivation in the WCC case with respect 

to ESP traffic was to eliminate the ESP exemptIoii and we in fact discovered that to be tiue and 

offered testimony as to why this is bad policy. WCC also showed that AT&T (SBC at the time) 

knew exactly how the applicatioii of the ESP exemption nrorked and that i t  was good law. WCC 

explicitly dealt \\fit11 bi-directional traffic foi- ESPs. WCC explicitly and exhaustively dealt \j:itli 

tile .jur1scjictjona] nature of the Intei-net.-' Finally WCC demanded that -'if the Commission does 

;iccep! that ESP traffic is not sulject to 1-eciproca1 compensation because i t  i s  .iointly provided 

:~ccc=s \!!it11 zei-o re\.eiiue to  shai-e hetween the CLECs. WCC' requests a n  exjilicit ruling that  once 

, j  tali goes to 313 ESP. a n v  i-t'sulting Intei~ewchaiige traffic coilducted t h r o ~ g h  that ESP ;311tl 

u]tl11laie]\, tej-~i~incitecl i i i t o  the S\VI3'1- iiet\\,oi-k does not result in  additional compensation t o  

I 
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SWBT."" The Commission did not have to respond to the WCC request because it correctly 

ruled that ESP traffic, consistent with the proper application of the ESP exemption, should be 

treated as "telephone exchange" and not "exchange access" and that any attempt to 

~'jurisdictionalize" the technology behind the Internet can not work and such analysis is not 

appropriate. Importantly, in the WCC award, a cost based compensation rate was awarded and 

symmetrically applied. WCC then implemented the award from this Commission by including 

unique and specific language related to ISPs, Compensation Terns, and ESPs. 

After the WCC Arbitration Award, WCC then entered into a voluntary agreement to 

further ease the administrative billing and collections between the parties and to fbnctionally 

inake i t  clear and broad with respect to applying the "no compensation'' temis to the entire WCC 

agree~nent . '~  This was a negotiated bargain above and beyond the arbitrated agreement. 

THE SOUP 

Q: WHAT IS "THE SOUP?" 

A: "The Soup" is ATGiT' recipe to abuse the legal/regulatory process to delay, deny or block 

competitive entry by a CLEC. Here I S  the origin of the  phrase "The Soup" 

['age 2s-39 ot 'h la ich 25 1909 Te\,is PUC Iiiiplementatio~i IHearing on WCC's Allowed Business 
I ~ l n n s  

i'OMi\/I \ V X 1  SH hich y o u  talked about -- that 
parties at least ha\ c abinitio (phniictic) - -  I S  that a good word? - -  ought to be able to -- maybe I t ' s  
1 3 1 - 1 ~ ~ j ~ j  facia. 1 don-t do thtsc In14 things \my good -- but they ought to be able to presume that 

I th~nl, mi thing that's under the F1 A -- 
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they can do anything that’s allowed under the FTA under their contract uilless there’s some 
specific provision in there that says that this contract is limited to not doing this. 

CHAIRMAN WOOD: That’s where I came out; otherwise we‘ve got - 

COMM. WALSH: They’ll never get done if we do it the other way because they’ll say well, no, 
no, we didn’t think you were going to do that and we’ll be back in the SOUP - (emphasis added) 

8 Put another way, “The Soup’’ is where AT&T wants to boil all potential Competitors, 

9 

10 

1 1 

rather than meeting them in the marketplace. The Soup is the rule, that ICAs are restrictive, not 

permissive, and that anything that IS not mandatory is prohibited. The PUC rejected The Soup in 

the WCC cases, but AT&T wants to try again, and again, and again. 

12 Q: HOW IS “THE SOUP” RELE\’ANT TO THIS COMPLAINT? 

13 A: The Soup is where we are right now because AT&T likes the Soup, and will not accept 

14 that the PUC banned jt from the menu in  the WCC case and in our ICA. AT&T refuses to act in 

15 good faith and implement the tenns of the UTEX ICA even though it has the express obligation 

16 to do so in GTC 9 36. I of the Agreement. 

17 With one minor exception that no longer applies, the Waller Creek Agreement and thus 

18 the UTEX agreement expressly have no restrictioi~s on what our business plans can be. The 

19 Cominission‘s clear policy was ( a i i r l  still IS) to promote competition b y  allowing competitors to 

20 i:i\ est i n  and  deploy their i)\s‘n techno log!^ and to create market basrcl iiiiio\~ations. We can 

2 1 pro\ ide wlmlesale and/or retail sc1n ICC and deploy i n n o ~ ~ t i i ’ e  11e~v sei-vices ATRrT does not 

, ,  
I .  

! 

, 
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4 Q: PLEASE DESCRIBE UTEX CORlh'lUNICATIONS CORPORATION. 

5 A :  

which were applied to WCC must be implemented here. The records created in those cases are 

clearly relevant to the meanmg of the UTEX/AT&T lnterconnection Agreement 

1 Section 2 UTEX' BUSINESS PLANS 

UTEX is a competitive local exchange carrier. We provide telephone exchange service 

6 

7 

8 

9 

1 0 

1 1  

12 

1 :i 

14 

i 0 

. -  
i /  

? .  . .  

(,or "infonnatjon access-like" service) to enhanced and infoitnation service providers. This 

service is a jurisdictionally interstate, FCC-tariffed service that competes to some extent with 

AT&T's "TIPTOP" service, which is also FCC tariffed. We call i t  ''Internet Gateway 

Intermediation - Point of Presence" or "IGI-POP." Generally speaking, UTEX's IGI-POP 

service provides connectivity to the rest of the public switched telephone network and can be 

used by ESPs/lSPs to originate traffic to or receive traffic from the PSTN. We "intermediate" 

between ESP/ISP "new technology'' offerings - whether they are called "services" or 

"applications" - and the traditional Legacy interconnected networks operated by other LECs and 

CMRS carriers that use the Noi-th American Numbering Plan ("NANP") as an addressing 

scheme. 

Q: DO YOU PRO\;IDE ''B.JSIC LOCAL TELECOR1R:IUNICATlONS SERVICE" 

O H  "l,OCAl, EXCI-IANGE TELEPHONE SER\'ICE" A S  DEFINED 13\' THE STATE 

PURA OH I'UC RULES? 

,A: KO. 1 o()% of' OUI- customers are E S P s i l S P s  anti 1 oooio of' 0 ~ 1 1 -  ti-nffic today i s  --destined for 

o r  recei\ eci f iom 311 ESP'. ;is deiined in GTC 3 53.7.  Although our  sennice is a "telephone 

er;c])anpe Sc'1-V;ce" ( ol. ;717 .*jl1fol~1lntio1~ access-like" service) 3s defined by the Communications 

,4c;. j 1  i ] c ~ e s  1101 i~~~~~ t]ic ( ] ~ f i l ~ ~ t l o i 1  (it' "Basic L o a l  7't.lec~~rnrn~~nIcai~or1s Ser\-ice" 01- a "Local 

5 1  .002( 1 j ~d (51. 1-.01- C S L X ~ I ~ ~ ~ :  we do 1'lot Tciq,linne S c n  1C.c'. ;I> cicljined ~ I I  PLR.4 

00028 
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1 provide "connections between a customer premises and a long distance provider serving the 

2 

3 

exchange.'' Our service is jurisdictionally interstate, not intrastate, because it involves provision 

of PSTN connectivity to enhanced and/or infomation service providers and the FCC has 

4 preempted state regulatory authority over such services. Our customers are all ESPs/ISPs, and 

5 under state law they are not "telecormnuiiications providers" because of PURA Q 

6 

7 

5 1.002( 1 O(B)(i). Our ESP/ISl? customers are not camers and are therefore considered to be "end 

users" under FCC rules and under the express arbitrated teims of our ICA. They do not purchase 

8 local exchange service from UTEX; instead what  they procure is "telephone exchange'' service 

9 (or "information access-like'' service) under the federal regime. Basically, we invented our 

IO service specifically for these new technology service providers' and application providers: and as 

1 1 of yet, no one else has copied it .  AT&T wants to nip all this in the bud, and thus eliminate UTEX 

12 as a potential new technology competitor 

13 Q: DO YOU PROVIDE "SWITCHED ACCESS" SERVICE AS USED IN PURA AND 

14 DEFINED BY PUC SUBSTANTIVE RULE 26.5(209)? 

I S  A: No. The rule defines -'switched access" as  

16 (209) Switched access - Access service that is provided by certificated 
17 t el ec n mi1 11 11 i cat i o 11 s uti 1 i ties ( C T I! s ) to access customers and t 13 at  r q  LI i re s the us e 
18 of CTU network switcli~ng or common line Fdcilities gencrally. but  1101 

19 11 ecessai-11 y .  for the ori gi 1ia1 i on CII' i cmi i n 31 i oil of i ntcrcs chaiigc CZI I 1 s. S \vi t ch ed 
20 access includes all fomis of ti-anspoi-i provided by the CTU over w h i c h  switched 
21 access tixfli c is deli\;ered. 



Docket 33323; Direct Testimony of Lowell Feldman - Main Page 30 

1 (2) Access services - Certificated telecommunications utility services which 
2 provide connections for or are related to the origination or termination of 
3 intrastate telecoinmunications services that are generally, but not limited to, 
4 interexchange services. 

5 As noted, we do notmat present provide any intrastate services to any customer. By 

6 definition, therefore, we cannot be providing "access services" as defined in the rule, and 

7 accordingly cannot have any "access customers." 

8 Q: DO YOU PROVIDE IGI-POP SERVICE TO ANY CARRIER CUSTOMERS? 

9 A :  No. We have no camer customers for IGI-POP; indeed the product we provide expressly 

I O  

1 1  

precludes carriers from eligibility. Each 1GI-POP customer must certify that it is not a camer and 

is entitled to the so-called "ESP Exemption" because i t  provides enhanced and/or information 

1 2  services. I will note that several "Caniers" have tried to circumvent our restriction and we 

13 

14 

believe we have done a very good job at not allowing this to happen by properly iinpleinenting 

the intent behind the ESP exemption. Several of our responses to AT&T's discovery questions 

15 

16 Q: DID UTEX EVER PROVJDE TRADITIONAL LOCAL EXCHANGE SERVICE? 

17 !\: 

1 5; 

detail our efforts in this regard. 

Yes. for a while we did have a smattering of customers to whom we provided service that 

inet the PURA definitions. For example. \ve attemptecl to transition Amei-ican Airlines and 

i c) 

70 

Southem r\letIwclist I!ni~w-~ity 1 0  OLIJ facilifies-based j>latfbrni \!,hen the CLEC tha t  served them 

via UNE-P arrangements u w t  into bankruptc!. Wc d i d  also provide ISDN-PRI based service to 

> -  _ _  ~ 
tortious iiiterfei ence claini against AT&T for tliat fiasco. \\ e decided to abandon the market foi 



Docket 33323; Direct Testimony of Lowell Feldman - Main Page 31 

1 

2 

3 Q: SO WHAT IS YOUR FOCUS AND SERVICE MARKET? 

4 -4: 

5 

6 

7 

mimic the many failed CLECs who tried to directly compete with AT&T in the Legacy services 

market and wrongly believed that the rules would be enforced so as to allow them to do so. 

UTEX decided to focus entirely on our basic mission and business plan: support the 

deployment of new Internet-based technologies and services by intermediating IP-enabled 

service provider traffic with the Legacy network. We are uniquely,situated in this respect, both in 

terms of our background and experience and because of the tenns in our ICA. 

8 

9 

10 

I 1  

12 

13 

14  

1'; 

1 6 

Q: HOW ARE YOUR ICA AND BUSINESS PLAN UNIQUE? 

A: Our ICA is unique in many respects. First, the ICA provides that there is ''no 

compensation due'' for traffic "destined for or received fiom an ESP.'' We developed a service 

and a business plan that i~nplemeiits the fundamental premise that we will not pay AT&T for any 

interconnection-related feature, hnction or service," including transport aiid termination, and we 

will not ask foi- or expect any payment from AT&T or any other CLEC, CMRS provider or IXC 

If they do not charge us. All of  our  revenues come entirely fro171 our new teclmology customers; 

w e  do not in  any way rely on inter-carrier compensation in any fonn. That is what the FCC-said 

It lvanted the industry to move toward several years ago. That is what this Commission said it 

prefel-ied iis well. SO that I S   hat \\e 11iive done. 

,4T&T ( i t  was. of- coiii-se. SM'BT nt the time) cane to me in 1999 \',diel1 1 w a s  still 

President 31 WC'C and  p i - ~ ~ ~ x ~ s e e d  10 amcnd the arbitrated compensation rules to inove fiom 

p3pe111 01' compensation ii>i- ti-at'fic to 0 1 .  t i -oi~ ESPs. J notc t h a t  after the post interconnection 

(]lspute ;-c1)so]urjon-1-e]ateti O 1 - d ~  011 , ~ p ] x 3 1  of Ordcl- XOS. 9 2nd 2 .  The PL'C's decision directly 

I 
/ I  
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held that WCC (and therefore UTEX) was explicitly permitted to pursue all wholesale and retail 

business plans without any material restriction. l 6  

SBC wanted bill and keep for dial-up Internet traffic. We negotiated, and reached 

agreement on terms that were significantly broader than "bill and keep" for "local" traffic. This 

agreement is not limited to "local" to and from ESPs It applies to all ESP traffic.. As 1 describe 

above, we had already arbitrated the right to "treat" all traffic to or fiom ESPs as "local" for 

routing and rating purposes without regard to mystical jurisdictional arguments that support 

gaming of the compensation rules. 

. I , .  

When I was considering their offer, 1 was already anticipating the disputes the 

Commission ultiniately had to decide in  the "FX Docket." I also anticipated a potential change in 

rreatrneiit of ESPs at some point in the future (remember SBC had told us in the WCC case that 

they wanted to secure such a change). So, I counter-proposed and insisted on terms that used the 

p h a s e  "no compensation due 01' payable" for ESP traffic. I did this so as to distinbylish the result 

from regular *'bill and keep." Our agreement and treatment of ESPs was never limited to the 

oengi-aphic I-elevance laden concept embedded in "local." c.g., between two numbers or persons 

"present" i n  the same local calling area. Under oui- ICA terms. calls '-destined for or received 

ji-oiii 313 ESP" were ireatcd as "local." With this nc\v language they u.ould be treated as "110 

i.oini~ensrrticiiz dire or pmuble" a i d  they \vould continue Lo be routed and  signaled as "local" 

1-egai-dless of tlic deemed "end ~ioints-' or the rate center ~ssociatioiis of calling and called 

t!ie ~xiserspacr" location of the communicating jm-ties 01- oiic 01- more of the 



Docket 33323; Direct Testimony of Lowell Feldnian - Main Page 33 

communicating devices, the perceived jurisdictional nature of the call or any other of the 

constantly-moving and inconsistent "tests" AT&T has tried to use over the years. 

The rules, the practices and the theory applied in the FCC's decisions on the ESP 

Exemption and the 1SP Reinand order take as a p e n  that while ESPs provide a jurisdictionally 

interstate service and while they buy jurisdictionally interstate "information access" or 

''infomiation access-like" or telephone exchange service, the traffic is rated and routed as if it is 

"local" traffic. The current ICA arbitrated this issue and was ordered to adopt the same result. 

, I ,  

ln the FX docket, this Commission carved out a rating exception to rhe compensation rule 

for '-FX-like" ISP-bound traffic" and "FX-like" non-ISP traffic by saying that FX traffic is "bill 

and keep" rather than subject to the state 4 251(b)(5) rate or the FCC's ISP Remand Order 

50.0007 rate. We never had to amend our ICA to iinpleinent either the ISP Remand Order or the 

result of the FX docket because the "no compensation" tenns were already consistent with tlie 

results of both of those decisions. We were already at ''110 compensation due" for all ESP traffic. 

Consistent ~ ' i t h  9 252(d)(2)(B)(i), LITEX and AT&T have provided for "the mutual recovery of 

costs thIough the offsetting of reciprocal obligations, including arrangements that waive mutual 

~-ecovery" in ou r  5 2 5  1 (b)(S) ~~rccijiroci11 compensation airaiigenieii1s for tlie transport and 

~enn ina t Inn  of t e l e ~ o i i i i i i ~ n i ~ ~ t ~ ~ ~ ~ i s .  I'hc s;aiiic price 01' "zero" applies for ESPllSP traffic and - 

ti) the extent there may be a n y  - tr-aditional "local-- traffic. coiisIstent with the FCC's desire in the 

is'p I Z O l 1 ~ 1 1 7  il. 

.. r 

(2:  A T  THE TlRlE YOL' NEGOTIATED THIS PRO\~ISION. \+'ERE A L L  ISSUES 

WITH SRC RESOL\!ED? 

..j: .J,]bsol~lt~~]\ '  I ~ < ) I .  SDC' j > ] l  ~ t ] - ~ ~ j 1 g ] \ ~  t ] ~ a t  ihls C O I ~ I ~ I ~ S S I O I I  ~~1111111Ittcd i-e\,ers;ible el7-0r b\: 

i i a ~ k  libel-. ; i l i o \ \  lllg ;I 1 1 ~ \ \ '  kj11d oI' ~ ~ ~ t c ~ - c l ~ l ' l l i c ' c ' t ~ ~ ~ ~ ~  ;117ri b!. ~1110\i illg WCC 10 : ~ I ] C I \ V ~ I ~ ~  L~C'CCS 

00033 

I 
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pursue unique and wholesale business plans. I was the author of those plans just like I am the 

author of UTEX's business plan. Both business plans use the same ICA. Thus, in 1999, WCC 

lived under the constant threat that our ICA would be reversed by a federal court and/or 

remanded to the PUC with instructions to change the ICA. 

Q: WHAT HAPPENED TO THE SBC APPEAL? 

A .  SBC lost in district court. They also lost at the 5''' Circuit. The 5'" Circuit's opinion 

directly addressed whether a new entrant can arbitrate for tenns that cover a unique business 

plan: 

Q: 

Similarly, the district court noted in this case, "Already, inherent in 252(i)'s 
language, incumbent carriers like Southwestem Bell must cei-tainly negotiate or 
arbitrate intercoiinection agreements with an eye towards what future can-iers may 
do with those provisions. In this case, the PUC specifically found that Waller 
Creek's unique business ventures required a modification of the ATgLT terms. It 
was not error to arbitrate these tei-ms into the Waller Creek Agreement. Does this 
create a 'ratcheting effect'? Perhaps so. But: this is Congress's policy decision to 
lay the burden upon incumbent carriers. Congress turns the wheel." District Court 
Order, filed July 2, 1999, at 15- 16. 

IF WCC (AND THEREFORE UTEX BECAUSE IT ADOPTED THE WCC 
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it will not abide by them and is hoping it can secure a change in the contract, on a retroactive 

basis, without going through negotiation or arbitration. Of course, this would occur only after 

several years of obstruction, refusals to negotiate, flagrant disregard for the arbitrated terms and 

the negotiated amendment and many well-crafted dilatory tactics that delay any decision. 

Q: HAS UTEX EVER DESIRED A DELAY mi THE ADJUDICATION OF ANY 

DlSPUTE OR IN THE hlODERNIZATION OF JTS ICA THROUGH A FULL 

ARBITRATION? 

A .  Absolutely not. As 1 have said over and over again: UTEX is after business certainty and 

UTEX is unique in that i t  pursues such certainty with respect to its different business model by 

openly and diligently bringing up issues that arise to this Commission for resolution. I take 

offence to any notion that UTEX IS in any way responsible for any delay in resolution of any 

open issue. 
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1 .SECTION 3 Part  1: 

5 Does the existing ICA require AT&T to directly signal with UTEX using SS7 
B-Links if UTEX requests direct signaling interconnection? 

6 Should the Commission require AT&T to establish direct signaling layer 
interconnection via SS7 B-Links with UTEX pursuant to 8 251 of the 
Communications Act and 5 51.305 of the FCC's rules? 

7 Did AT&T require UTEX to obtain unnecessary SS7 point codes before 
AT&T would accept an interconnection order? 

Did AT&T fail or refuse to provide UTEX with connections through SS7 
blinks under the parties' ICA? 

. I ,  

8 

9 Does the parties' I C A  require UTEX to deliver traffic to AT&T's network 
using SS7 signaling protocol? 

Has ATGrT breached GTC $5 9.3.1 and 36.1 by failing to act in good faith? 28 

66 If so, will o r  must ATSrT to route traffic to the non-geographic number as 
part of its CPN-based service offerings? 

Should AT&T be ordered to interconnect with UTEX using SS7 B-Links? 93 
7 
I 

3 Q: WHAT EXHIBITS I N  THE UTEX EXHIBIT BOOK WILL YOU BE USING IN 

3 SECTION 3a and 3b OF YOUR TESTlhlONY? 

2, A: I w i l l  be presenting Exhibits: 

Exhibit 
Number 

333 
335 
337 
338 
339 
336 
340 
34 1 
342 
34 3 
34 5 
362 
382 
326 
387 

Exhibit 
Number 
4 35 
4 36 
437 
438 
44 7 
456 
459 
C58 
460 
461 
b62 
A63 
465 
466 
467 

Exhibit 
Number 

546 
544 
54 5 
555 
560 
56 1 

558 
568 
570 
572 
573 
578 
580 

558 

586 

Exhibit 
Number 
123 
71 0 
71 1 
712 
716 
715 
721 
736 
737 
742 
753 
759 
760 
762 
763 
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384 
398 
400 
401 
402 
41 0 
41 1 
41 3 
41 4 
41 5 
416 
41 7 
41 8 
41 9 
420 
42 1 
422 
423 
424 
425 
426 
427 
428 
429 
430 
433 

468 
469 
470 
476 
482 
483 I 

484 
487 
488 
494 
51 2 
52 1 
528 
531 
533 
532 
5 34 
535 
536 
541 
542 
543 
547 
537 
538 
539 

589 
590 
591 
592 
593 
61 8 
61 9 
620 
62 1 
622 
623 
624 
625 
626 
627 
628 
629 
635 
651 
655 
661 
665 
703 
434 
540 
298 

764 
765 
766 
767 
76% 
769 
770 
77 1 
772 
773 
774 
775 
7 76 
777 
778 
779 
780 
781 
782 
783 
784 
785 
786 
787 

43 

, I  I 

7aa 

Q: PLEASE PROVIDE A GENEIUL EXPLANATION OF THE ISSUES RELATED 

TO THIS SECTION OF YOUR TESTIRIONY. 

,4. UTEX desires 10 establisli peered direct interconnection of the pallies' SS7 signaling 

net14 orks. ATBT refuses to iecogn~rc L1 I-kX as a peer network. Instead. ATBT I\ ants to f'oi-cr 
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1 :  

1 2  

13 

13 

1 5  

16 

1 -  

1: 

1 c i  

UTEX asserts that AT&T is required by the Act, PUC rules and the ICA to directly 

interconnect with UTEX, as a peer and without charges, for the things necessary to allow 

the mutual exchange of traffic. 

I'm going to say this again, because it is my belief that when you boil down nearly every 

one of our operational issues related to Interconnection, you come again and again to AT&T' 

denial of the seminal nglit contained in the Act for the benefit of new entrants like UTEX. 

LTEX asserts that AT&T is required by the Act, PUC rules and the ICA to directly 

interconnect with UTEX, as a peer and without charges for things that are necessary to 

allow the mutual exchange of traffic between the two networks. Further there is no contract 

iestiiction. 1 estnctioii in the act. or any regulatory restriction that 1 know of that limits the service 

that UTEX can provide with the ~iiterconnection i t  secures. I S  

AT&T, on the other hand, refuses to accept that UTEX is in  fact a "Peer." The deposition 

of Mr. Ellis, the statements by Mr. Faith of AT&T and the multi-year refusal to deal with UTEX 

all show this to be true. AT&-]- takes every chance it gets to protect its position as the dominant 

playel- in  all things commui~icative. While this may be a good business practice for a monopoljst, 

i t  is totally inimicaI to any reasonable en\~ironment that \vi11 suppoi-t thc Interconnection of two 

ner\\~orks that is nccessai-y to support the mutual exchange of ri.af'l-ic. .AT&T must do that which 

i s  necessary to inlercunnect SO LIS io alloiv traffic exchange. I t  is also baunii by a statutory and 

;nnt ~mct LI a 1 d u  t !, o 1' good i':i i t 17. 
I 1' 

0003:: 



__ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1  

12 

13 

14 

1s 

16 

1 7 

1s 

19 

2 0 

31 

Docket 33323; Direct Testimony of Lowell Feldnian - Main Page 39 

I 

AT&T, as a willful and intentional business practice, refuses to negotiate as a peer. In 

fact they simply will not deal with any type of interconnection unless It  is part of an AT&T 
, I  

k 

“Product” or a “Service” for which AT&T gets paid. ‘ I  

Q: WHAT ARE B-LINKS, WHY DID UTEX FIRST ATTEMPT TO DEPLOY 

THEM, AND HOW DID UTEX ATTEMPT TO IMPLEMENT B-LINKS WITH AT&T? 

As AT&T’ engmeers have acknowledged B-links are “peer ‘to peer‘‘ connections between 

Steps. They are used, by definition, as the way to signal between two “equal” networks at the SS- 

7 level. 

. I  I 

UTEX first attempted SS-7 B-links when i t  became apparent that AT&T was going to 

stonewall ISDN interconnection even after the award in Docket 29944. This was in the Apnl to 

June time frame of 2005. 

UTEX had developed and deployed abilities well beyond that which is capable by 

ATgiT’s ordinary switches. When AT&T began its bad faith refusal to abide by the 1CA-based 

lSDN interconnection tenns”’, UTEX (1-ied to mitigate damages by attempting to interconnect 

and signal directly between our two network via SS-7 B-links. 

Since our network and no\+ our signaling capabilities arc superioi- t o  what AT&T has 

long standing argument related to ISDS Interconnection had been that they do not like the fact 

that  i t  i-equii-es a -’network to usei-” protoc01 

I >  11731 11 does not Incui a malor cox1 most CLECs fzice 11 lien they attcmpt to interconnect 117 and 
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! 
send traffic to multiple locations in a LATE and particularly when they begin to establish 

Depots. Each switch to which the CLEC connects, requires the CLEC to add an individualSS7 

point code into a link, and the third party SS7 vendors assess non-recurring and recurring charges 

for each one. This oftentimes means that interconnection in smaller towns and communities are 

not possible because the cost outweighs the benefit. My thought was that if I could obtain direct 

intercoimection with AT&T through SS-7 B-links and if I managed my own signaling network I 

would not have to pay third parties for additional point codes. If the cost of SS7 interconnection 

could be reduced to that of ISDN interconnection, then 1 would be indifferent to the method that 

was used. Basically i t  was an "engineering" peace offering. 

The engineering folks at  AT&T were very receptive. But the "regulatory team" feigned 

confusion. The first request in  Apiil was followed by several e-mails that show this.*' The 

pincipal documents associated wit11 this period are Exhibits referenced on the pictorial diagram 

below fi-om the April 2005 time from tlirough the September 2005 time frame. 

Q: WHAT HAPPENED NEXT? 

AT&T sent us the "110 CPN" bill in  July of 200s.. This kept us busy because we did not 

u11dei-stand the basis for the bills. I tried to 1-emain focused and asked for and ultimately got a 


